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REVIEWS 



Evolution of Law: Select Readings on the Origin and Development 
of Legal Institutions. Compiled by Albert Kocotjrek and 
John H. Wigmore, Professors of Law in Northwestern 
University: Vol. I. "Sources of Ancient and Primitive 
Law"; Vol. II. "Primitive and Ancient Legal Institutions"; 
Vol. III. "Formative Influences of Legal Development." 
Royal 8vo. 1918. Boston. Little, Brown & Co. $12.00. 
It is not within our competence to speak of these volumes in their 
relation to legal studies. For students of sociology they are important 
in so many different ways that they call for exceptional treatment. We 
cannot serve our constituency better than by reprinting the entire pre- 
face of the third volume. It is as follows: 

" For the statement of the purpose of this series of volumes, we refer 
again to the preface of Volume I. 

"I. The first volume aimed to set out concrete examples and evi- 
dences of law and legal institutions as found in ancient general literature, 
modern observations of retarded societies, the monuments of ancient 
laws and codes, and in ancient legal documents. So far as was feasible 
the materials there selected fall either under the category of "ancient" 
or "primitive. " These terms, of course, are not convertible either in the 
law or elsewhere. What is ancient may, or may not, be primitive; 
and what is primitive may, or may not, be ancient. The preponderance 
of interest for the student of historical jurisprudence lies in what is 
primitive, rather than in what is only ancient; but the probability that 
ancient laws and codes contain a residue of greater or less bulk of rudi- 
mentary legal ideas, we believe supports the combination of the ancient 
and the primitive in a general survey of legal evolution; and such com- 
bination has the distinct advantage of giving a dual basis of comparison 
in the study of developing legal ideas. 

"On the same point, it may also be said that for the purposes which 
we have in view, a logical separation of strictly primitive materials from 
such as show development, and even a high order of development, of 
legal ideas, would hardly have been practicable. The peoples and laws 
represented therefore range through various stages of legal and social 
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condition, from the Australian tribes or Seri Indians at one pole to the 
Babylonians or Egyptians on the other. 

"The sources of ancient and primitive law are to be found not only 
in the three primary classes represented in the first volume; namely, 
(i) ancient literature, (ii) modern observations of retarded peoples, and 
(iii) the records of ancient laws and legal transactions; but valuable 
information is afforded also by such secondary departments of study as 
(i) linguistics and folklore, (ii) child psychology 1 and animal behavior, 
and (iii) prehistoric anthropology and archaeology. The first and second 
groups, as may be seen, have a close relation point by point. The second- 
ary group of inquiries, so far as represented, is drawn into the present 
volume, while more logically (though less conveniently) connected with 
the plan of the first volume. We regard the secondary group as one of 
great importance, and it is subordinate in treatment only because of 
the great difficulty of assembling the right materials for a course of sys- 
tematic readings on law and legal institutions. 

"II. The second volume is devoted to an expository treatment of 
legal ideas and legal institutions in their genetic and evolutionary bearing. 
The first two volumes are intended to be used concurrently. In the great 
luxuriance of writing on matters of legal history and legal evolution, 
it was not easy to discover, outside of such well-known authorities as 
Maine, Post, Leist, Kohler, Letrouneau, Laveleye, treatment of legal 
ideas based on a general view of the world's legal phenomena. One 
authority regrettably absent in our list will illustrate the proposition. 
The studies of Dareste (and others might be named) are confined so 
closely to a particular period or a particular people that the universal 
element in the law which we have sought to emphasize is left in the back- 
ground. 

" We have preferred generalization, although the caution must con- 
stantly be kept before the reader to whom this subject is a new one, that 
nothing in this field of investigation is more dangerous. It may well 
be doubted whether a sufficient amount of scientific and critical labor 
has been expended even yet in the collation of facts from which to draw a 
considerable number of inferences having anything like general or uni- 
versal validity. Until a body of valid generalizations can be constructed, 
historical jurisprudence will remain an inchoate science. The second 
volume shows that a good beginning already has been made, and it may 

' As illustrative of what may be accomplished in this field which has only very 
rarely touched on legal institutions, see "Nursery and Savagery" by Elsie Clews 
Parsons, in The Pedagogical Seminary (Clark University), Vol. XXII, No. 2, p. 296. 
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reasonably be hoped, when this science has been as long cultivated as 
the science of philology, that comparable results will have been attained. 

"It is precisely here, we think, that 'natural law' (that dromedary 
which has carried the burden of many a caravan of juridical delusion 
from the days of the ancient Greeks up to the present day) has its peculiar 
place. There appears to be a natural law of development of legal ideas, 
as uniform and general in its operation as Grimm's law in phonetics. 
The discovery of the content of this natural law is the task which the 
investigators in this field will have to perform, testing, verifying, and 
replacing the hypotheses already attempted, based on the rich accumu- 
lation of materials now available and still being industriously collected 
by the workers in ethnology, ethnography, anthropology, archaeology, 
and a variety of other fields. 

"The experimental method unfortunately cannot be used in this 
science under the same favorable conditions as in the physical sciences. 
History and the physical monuments of man's activities have been the 
chief reliance in earlier decades in tracing the growth of the law. Later, 
when the essential truth of the unity of the human mind found a place, 
direct observation became the leading method of evolutional investi- 
gation; but the experimental method has only been at most suggested. 
In this connection reference may be made to the chapter by Mr. John- 
son on rudimentary society among boys, reprinted in this volume, and 
to the study of Mr. Shinn, on mining camp customs. 1 Both of these 
studies are interesting and suggestive, far beyond the actual results 
brought out, asindicating the possibility of a new instrument to supple- 
ment our knowledge of the course of the development of legal institutions. 

"The records of written history are scanty and embrace but a small 
portion of man's struggles and achievements. That so much has been 
extracted from these fragments is a monument to the efforts made to 
probe out the secrets of the past. Doubtless much may yet be brought 
to light, but in the meantime the investigations in this field must push 
on in other directions. The possibility of direct observation of savage 
and barbarous tribes is daily being narrowed. The time approaches 
when savagery in the world will be an extinct phenomenon, and when 
barbarism will be so far contaminated with the vices and virtues 
of what we please to call civilization, that this avenue of insight into 
evolution will become more and more corrupted, and, eventually, will 
be abandoned. When that day comes, resort must be had to a kind of 
experimental method. Such a method will have difficulty in justifying 

1 Johns EopUns University Studies (1884). 
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itself as scientific. The same doubt arose when the method of direct 
observation of retarded peoples began to be used. Both methods are 
based on a fundamental psychological premise, and it would seem, if 
this premise is valid in one case, that it should be equally valid in the 
other. 

"There is a special kind of fascination in attempting here what seems 
to have been done with great success in the reconstruction of fossil remains 
of extinct animals. A single bone may lead to the reconstruction of the 
entire skeleton based on the size, shape, and function of the fragment 
used as a starting-point. Biological function however is immeasurably 
more simple than legal function; the one is related to the world of physi- 
cal phenomena, the other to the world of mental and physical facts. It 
is not difficult to see that the organization of physical functions by way 
of reconstruction, while undoubtedly presenting magnificent difficulties, 
requires a smaller volume of contingent factors which enter into the prob- 
lem of solution, than the organization of legal phenomena from isolated 
discoveries. And yet, all we mean to say is that the difficulties are 
only greater, and not that the thing itself is impossible. On the contrary, 
it is our belief that with greater penetration into the mental life of man 1 
in the various stages of his evolution, there will be afforded the necessary 
basis for great reconstructions in the evolution of law. These will 
surpass in value and interest the important work already accomplished by 
the relatively small number of investigators who have enriched our knowl- 
edge of legal institutes within the last fifty or sixty years. 

"This point of attack must be the basis of all future explanation and 
study. When efforts in this direction are aided and guided by scientific 
instruments of precision, we may expect that a fairly complete account 
may be given of the origin and development of all legal ideas, and that 
the fragments of legal life as discovered to us in the remains of distant 
eras will be explained, and explained perhaps in many respects differently 
than we now understand them, and with meanings of considerable impor- 
tance to us as we think of the law as the center of all social activities with 
a cultural mission. 

"Emphasis of the mental life will greatly enrich this science in the 
direction of differentiations not now recognized or slurred in favor of 
a simpler, but less accurate, view of legal development. Mr. Innes has 
furnished an interesting illustration of this in his comparison of eastern 
and western methods of administering justice. 2 

1 Cf . Jung, Psychology of the Unconscious. 
' Hibbert Journal, January, 1913. 
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"The apparently (and only apparently) inefficient methods of the 
Mohammedan in dispensing justice cannot be explained on the basis 
of the customary thought of our time and place. A sympathetic under- 
standing of the oriental point of view is necessary to overcome the narrow 
prejudice and the hasty judgment which would give an entirely erroneous 
idea of the relative position and value of a system of law applied under 
conditions different from those which surround the observer. 

"The law therefore is relative to all its points of contact. It is one 
of the tasks of this kind of investigation while taking account of the 
common elements in human nature which predominate to produce a 
common and regular course of development in legal institutions, also 
to note the variations which depart from the main trunk of growth and 
throw out unfoldments which require special investigation and treatment. 

"The search for unity, which is responsive to something fundamental 
in the human mind, has led to the greatest diversity not only in the 
physical sciences but perhaps especially in the social sciences. Like 
generalizations too rapidly invented, the insistence upon unifying 
principles has doubtless been something of a hindrance in the advance- 
ment of a general science of legal evolution. The presence in all systems 
of law of encysted ideas which mark the accidents of history, and of 
disused functions which are carried along in the passage of time, is fre- 
quently misunderstood, especially when such elements are emphasized as 
being typical of the general level of progress attained in the particular 
system of law under consideration. The extent to which outgrown 
ideas persist in legal evolution when first recognized is striking. In 
proof of this we have only to look about our system of law. We shall 
not look far before we find ideas which have lived through millenniums 
of the world's history and remain now as rudiments whose existence is 
either ignored or whose original function is misapprehended. In exam- 
ining an ancient code there is always some danger of interpreting as 
distinctive what is merely bizarre when perhaps the phenomenon 
observed is only a relic of a forgotten past. 

"We have already said that in our view of the subject its greatest 
utility — and we do not mean to assert that a thing must be useful to 
be valuable — lies in the possibility of applying the laws of legal evolution 
to the problems of the present day, and in forecasting the immediate 
future movement of social forces. There is, of course, a contrast between 
history and value, but the realization of a value is inexorably bound up 
with history and conditions. A modern code of partnership law or 
divorce law may be an excellent basis for the regulation of the commerical 
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and social situation here and now; but the same code would as certainly 
fail of understanding, use, or even authority if imposed on the Khonds 
or Bogos. We do not wish to underestimate the notion of value but 
it must be insisted that a future value is not the same as a present value; 
and that for human, practical purposes what is realizable and existent 
is of far larger importance than that which is only speculatively realizable 
and as yet unrealized. The true basis of the science of legislation is 
found in the history of the race. The aberrations and misdirection of 
legislative effort in the various organs of government are due to the 
variant interpretation of value by the lawmaker in disregard of the facts 
of legal history. 

"There are some things which legislation is incapable of doing, and 
others which it ought not to attempt. The first kind of legislation results 
in the dead-letter law; and the second produces the fiction and spurious 
interpretation — the efforts of society to make an unit law harmonize 
with the capacity of society to receive it. The statute books are full of 
the dead-letter laws, and the volumes of reports are crowded with the 
evidence of fictions and spurious interpretation. Perhaps, notwith- 
standing all efforts, it will always be thus; for the human mind cannot 
be measured as with a tape-line, and the best that science can hope to 
do is to approximate the course of social development, and avoid the 
extreme discordances which hamper the flow of progress. 

"While advocating the importance of historical studies as having 
any sort of practical bearing, it must be admitted that the interpretation 
of the facts of history in an evolutionary sense is hardly less difficult 
than the ascertainment of values. We have volumes upon volumes of 
ethnological and anthropological reports gathered from the ends of 
the earth. But what do these reports mean ? What underlying prin- 
ciples do they involve ? This is the mission of interpretation and gen- 
eralization. When the complexity of the problem is fully appraised, 
it can no longer be doubted that the great future of this study will be 
that of drawing out of this great mass of accumulated and accumulating 
facts the underlying threads invisible to the unpracticed eye, threads 
which bind together the institutions of men living in society, into defi- 
nite figures, which again in turn require interpretation to discover their 
function in the fabric of life. The problem here is simply another aspect 
of what is the problem in every other science. At its foundation it 
touches the ultimate realities, and while we could not hope in this 
series of readings to go farther than the preliminary stage of pointing 
out the unity and art in the weaving of the tissues of legal ideas, we believe 
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we can do no less than indicate our own impression of the far-reaching 
importance of these inquiries. 

"One more qualification seems necessary in any claim of a practical 
mission for historical studies. This is the psychological qualification. 
Whether reason is only a mechanical expression of forces in a chain of 
causation, and whether consciousness is only an epiphenomenon, are 
questions which concern the philosopher rather than the lawyer; and 
yet questions of this sort inevitably project themselves into the realm 
of the law when an attempt is made to deal with legal ideas in funda- 
mental terms. These readings do not seek to deal with problems of 
this kind. 1 

"This qualification so far as it bears on the present point is exactly 
represented in the familiar controversy between Savigny on one side 
and Jhering on the other. If the method by which the law has grown 
is more akin to an unconscious process rather than a voluntary, reasoned, 
and consciously selected development, then it must be apparent that 
function of human reason in the midst of other phenomena has an 
autonomy which is at least highly limited, if not actually fictitious. As 
to all this, however, the cautious reader will judge for himself. 

"III. After thus summing up the earlier issues of this series, we come 
now to an explanation of the present volume. It is divided into three 
parts, as follows: First, an introductory part deals with the criteria 
of legal evolution and the methods of its study. Treatment of these 
ideas is fundamental for the purpose of any discussion of either social 
or legal development. When a comparison is made between the insti- 
tutions of different peoples, it is necessary that there should be some basis 
of appraisement of the ideas compared; otherwise we should be able 
only to note differences and similarities without being able to affirm 
of them any quality whatsoever. To what extent the idea of progress 
may be evaluated by other than purely material tests, or to what degree 
the worth of an institution may be affected by relation to surrounding 
circumstances, need not be pointed out. 

"Legal ideas are not ends in themselves, but only means to ends. 
It is a peculiarity of the human mind to attach to ideas, and to customs 
long familiar, the attributes of permanence, rationality, and necessity, 
even at the moment when nothing remains of them but the outer shell, 
covering matter already decayed and worm-eaten. In such times of 
crisis there ensues a period of confusion and breakdown and then an up- 

1 Reference may be made to The Modern Legal Philosophy Series for various 
attempts to treat these matters so far as they are of importance in legal theory. 
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building process, which goes on again to its maturity and decay. In our 
own day we may see as one of the numerous examples of this development 
the marked changes wrought in the relation of employer and employee. 
Another generation will probably find this department of the law, and 
perhaps others, entirely transformed in comparison with the law of the 
last generation. The meaning of the term 'progress ' is a problem which 
lies at the base not only of the law, but of all of the social sciences. 

"Secondly, the instant volume attempts to deal with the factors of 
legal evolution. 

"The term 'factor' or 'influence' is ambiguous and vague. Its 
leading implication is causation, but causes are infinite. Nature knows 
no classification of its phenomena, and we must artificially create them 
by setting up our own mental standards in which certain things are 
emphasized to the exclusion of all others. The favored thing is called 
the efficient cause; but an inspection of our efficient cause in relation 
to social facts will show it kaleidoscopically merging with other efficient 
causes. Thus a geophysic factor may in turn be an economic factor, or 
even a biologic factor. 

"Of these factors or influences, the following find representation: 
geophysic, economic, biologic, religious, racial, political, pyschologic, 
and social. 

"The first of these will justify a word of explanation. In spite of 
the importance of the claims made for the geophysic influence upon 
social institutions, and the great array of names 1 which are associated 
with these claims, it seems odd that so little is available to show in 
a concrete way the influence of climate or soil on specific legal ideas. 
This again may indicate how much remains to be done in the field of 
legal and social evolution in the collection of facts. It is easy to under- 
stand that with man's primary dependence on his environment the char- 
acter of this environment must have had an important connection with 
the kind and number of human activities expressed eventually in legal 
customs and definite legal institutions. 2 

"It probably will be unsafe to venture far in this direction in claiming 
for physical conditions specific determinative influences on the origin 

'Among others, Aristotle, Ritter, Buffon, Herder, Montesquieu, Guyot, Buckle, 
Ratzel, Peschel, Reclus, Metchnikoff, Le Play, Demolins, Ripley, Penck, Dexter, 
Semple (represented by a chapter in this volume), Huntington, Simkhovitsch. 

2 See, for example, for the influence of rainfall on the birth-rate, the death-rate, 
and marriage, "Response to Rainfall in India," by Leonard O. Packard, in 
Amer. Geographical Soc, XL VII, 2 (Feb. 1915), 81-99 (97> 98)- 
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and development of legal ideas until more information is assembled. 
It is not improbable either that when such information is at hand, more 
careful consideration will develop the conclusion that too much has 
sometimes been claimed for purely external conditions. Such claims 
can easily have an apparently sound basis and yet be misleading, in this, 
that the coincidence of circumstances favoring an institution may be 
erroneously regarded as causative. For example, polyandry may be 
seen as the result of physical conditions marked by a low temperature 
unfavorable to the production of crops where agriculture is the sole or 
chief means of subsistence. It may be plausibly argued, as by McLen- 
nan, that where numerous separate households are economically impos- 
sible, infanticide and a plurality of husbands are the natural results. 
In the same way polygamy may be explained as a consequence of eco- 
nomic abundance. Here as in all other controversies the difficulty is 
in the point of emphasis of the factors involved. Undoubtedly much of 
interest and truth can be extracted from a man's geophysical relations, 
as influences of legal evolution, even if we do not go so far as to say that 
man and his mores are things of the earth and are governed by the same 
physical laws as determine the shape of a crystal or the successions 
of plant life. 

"As illustrative of such connections we may point to the rise of 
commerce and commercial institutions contiguous to the Mediterranean 
Sea, and in warm climates where nature renders a surplus, and the ab- 
sence at the same time of anything but the most rudimentary commerce 
elsewhere. Undoubtedly a physical explanation will answer here. The 
road to commerce existed and commerce followed the road; but farther 
back there were yet other physical and psychical conditions which were 
necessary to suggest the phenomenon which appeared. 

"While it may be impossible to find an instance where climate or 
land has generated a legal idea or a legal institution, there can be no 
doubt that the geophysic factor has been at least effective in accelerating 
or multiplying legal phenomena. Without attempting to classify the 
groups of cases where land or climate has had such a secondary influ- 
ence based on other primary factors, it cannot be doubted that it may 
modify national character, that it may affect the economic basis of legal 
relations, that it may change the current of legal history by cutting a 
people off from surrounding social influences, and, conversely, that 
geographical situation is all-important for specific legal histories, if not 
also for legal history in the abstract — legal evolution. 

"The last division of the present volume attempts to cover in general 
the processes which have been instrumental in organizing human groups 
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into definite social, political, and legal structures, and the sustaining 
forces which have governed their development. We have produced 
some of the leading interpretations of the concept society, although, 
manifestly, it has been impracticable to give place to each variety of 
sociological theory variously represented in chief by such writers as 
Schaffle, or Worms, Small, Brentano, Coste, Fouillee, De Greef, Durk- 
heim, Simmel, Tonnies, and others each of whom represents a type more 
or less distinct from any of those entered in this work. For full treat- 
ment of sociological theory the reader must be referred to its own lit- 
erature, but the material from sociology included here is justified by the 
belief, contrary perhaps to legal tradition, that law itself is only a social 
phenomenon, and is not to be fully understood in detachment from the 
human bases, necessities, and forces from which it arises. 

"These foundations of legal evolution are physical and psychical; 
but coincident with them is a universalizing element which transcends 
mere physical necessity and the complex interplay of psychic disposition, 
tending always in infinite detail and in changing fortune to a refinement 
of legal phenomena and higher stages of adaptation of legal institutions 
to the capacities and ends of human society. Spencer has already made 
thoroughly familiar the, principle of differentiation in the biotic and 
social realm. Maine, also, has called attention to the same thought in 
legal evolution in his casual comment on the fewness of legal ideas in 
the ancient world. Thus, for example, the family (an institution which 
preponderates so largely in all studies on legal evolution), in primitive 
times, contained within itself the entire stock of legal ideas which emerged 
only after a long process of economic and social differentiation in the 
functions of the group. 

"The economic and legal relation is one which is particularly inti- 
mate, and it is that relation which has given to us the category of what 
Austin calls pervasive legal ideas. It is, of course, absolutely clear that 
in a society which is not a closed economic unity, a Robinson Crusoe 
as it were, there must be ideas, however rudimentary, of possession, lia- 
bility, and hostages for payment or securities, ideas which rest on the 
very simplest objective foundations. 

"An increase of economic function implies something more than a 
variation of physical motion. It involves likewise a mental exertion 
as the propulsive force of their existence. As these functions increase, 
legal ideas slowly and unsteadily sprout out of the soil of necessity and 
throw out twigs and branches which, while in part dependent on the 
support and sustenance of the earth, have their chief life and function 
in the sphere of air and light. 
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"As legal ideas grow and differentiate they also become more ideal, 
not necessarily in the ethical sense, but in the sense of being intellectual 
creations. This may be illustrated by the idea of ownership. Primitive 
man was incapable of the notion of ownership apart from possession, and 
any dealing with things which might have involved such legal transac- 
tions as sale or mortgage would have been entirely too fanciful and unreal 
to be understood. This tree of legal evolution, it would now seem, on 
purely logical grounds, has reached its greatest theoretical growth. Vari- 
ations and adaptations in detail are possible and in many respects 
necessary, but great organic or systemic evolutive movements are no 
longer possible. The same causes produce the formal similarities 
among the various systems of law. They are like trees in a forest, differ- 
ing in species, but all being alike in genus. 

"Legal rules and institutions in their earliest development appear 
as instinctive adaptations of human beings on the plane of physical 
necessity. Food must be gotten, shelter must be provided, the sex 
instinct must find an outlet, and defense against enemies must be estab- 
lished. Law in this stage is germinal, and so far as there appears to be 
any regularity and continuity of response to needs they are of an unre- 
flected kind stimulated by the hard conditions of. nature. We are here far 
from the Austinian theory of law. It is plain, also, that 'natural man' 
suspects nothing of the Puchta basis of law. The element of physical 
force displayed on one hand by the warring aspect of nature, and on the 
other by the hostile instinct of mankind generated in fear and mystery, 
is dominant. Hobbes has aptly described the reign of nature as 'nasty, 
brutish, and short'; and well may the savage greet the rising sun with 
shrieks of lamentation, for the day is one of misery, hunger, and death. 

" No theory of human institutions has been so far from the truth as 
that of the paradisiacal reign of nature. This may be asserted safely, 
even though the sciences which discover to us the history of the earth 
and the records of buried ages can probably minister little to knowledge 
of the first steps up of the human race so far as concerns the absolute 
origin of law. If the theory of organic evolution is to be accepted, it 
is also more than probable that at the beginning of the human stage of 
progress, the primary activities of life were already considerably stand- 
ardized by some sort of compromise of conflicting brute forces — a 
compromise in which there yet appeared a nobler strain shown in attach- 
ment to offspring, and even in the fact of any form of peaceable human 
association whatsoever, which later was destined to take on a specific 
ethical meaning. 
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"In the earliest stage of legal evolution of which we have any re- 
liable information, furnished principally by modern observations of 
savage groups, the law has ceased to be instinctive and has already 
crystallized into fixed social habits and ideas. Physical force within 
the group tends to become latent and to be replaced by the equally 
efficacious sanctions of religion and superstition. The taboo is a suffi- 
cient implement of restraint for the average tribesman, and outlawry 
is as rarely exceptional as our still savage use of capital punishment. 
In this stage mankind has achieved a distinct gain over the forces of 
nature. The fact that time and opportunity have conjoined to formulate 
a body of superstitious beliefs and rituals unmistakably shows a remain- 
der over. The existence of these beliefs and of these ceremonies is also 
an ethical gain in that the harshness and brutality of physical coercion 
are replaced by the more refined pressure of religious conviction. Not 
that the religious bond weighs less heavily than the shackles of physical 
restraint, for 'what the whole community comes to believe in, binds the 
individual as in a vise.' Nor yet does the existence of a new set of 
restraints mean absence of the harsher conditions of life; these condi- 
tions remain and will continue until mankind has conquered economic 
necessity. 

"If a generalization may here be ventured, it would seem that one 
of the standards of social progress is the progressive elimination of the 
physical and material elements in the conflicts of life, and the substitu- 
tion therefor of religious, ethical, and intellectual forces. In tribal 
society, legal order is accomplished by a variety of psychical restrainst 
which eventuate in physical coercion only by way of relapse from the 
normal conditions of legality; but outside the tribal association these 
psychical bonds do not reach, and physical measures are the normal 
measures of equalizing inter-tribal conflicts. Modern states have at 
once lost and gained something in their evolution out of group society. 
Intellectual restraints have been substituted for emotional restraints; 
but intellectualism as a cohesive force is a complex, a hydra-headed 
entity differing in marked degree from the relatively simple psycho- 
logical bond which is sufficient to organize primitive societies. Primi- 
tive society from the point of view of psychological function is to the 
modern state as an amoeba to a mollusk. 

"In their external relations modern states have not shown com- 
parable development; resort to force is still the normal method of 
adjusting essential conflicts of interest, and human nature will yet 
erect many hecatombs before there can or will be attained a solidarity 
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of the world based on a principle which will be recognized by all nations 
and peoples. 

"Another cognate movement may also be observed which has 
been especially conspicuous within the centuries of recorded history — 
the expansion of liberty from the multiplied trammels which have held 
it enslaved, and which still in the greatest variety of forms curb the 
movements in thought and action of individuals, societies, and states. 

"The struggle for liberty has also been the struggle of the law. It 
has undergone the same general evolution as the law itself, and has been 
influenced by the same internal and external forces which have governed 
the course of legal institutions. 

"In the beginning, the overshadowing forces of nature and fear of 
enemies held man to the narrowest circles of existence. Liberty, 
thought of as an expression of personality in the earliest stages, can 
hardly be said to have existed. The foundations of restraint of liberty 
are physical and economic. Later when man (and we mean always 
man in some sort of association with his fellows) has in a limited way 
overcome his environment, and has invented an accepted explanation 
of the mysteries of nature, and when the physical and economic chains 
have been lengthened, new shackles of a more refined kind are added. 
This tendency to subject the individual to restraints either physical 
or psychical has persisted into the present day; for the history of life 
has been a chapter of bondage. So accustomed has mankind become, 
throughout the long history of the human race, to restraint as a part of 
nature, that when man is freed from one set of bonds, he instinctively 
forges for himself others. 

"'Man is born free, and he is everywhere in chains,' was the sound- 
ing statement which functioned as a bellows for the spark of a revolution. 
On the contrary, man was not born free, and no revolution has done 
anything more than to effect a substitution of one kind of restraint for 
another. From one point of view societies and systems of law may be 
regarded as highly complicated forces of resistance. In the present 
epoch the ferment of great economic development is bringing about and 
will bring considerable changes in the general content of liberty, both 
from a social and strictly legal point of view. Individual man attained 
perhaps the greatest amount of formal liberty about a hundred years 
ago, but the swing of events is now in the other direction; and if the 
next movement shall be one of real progress, it may be expected that 
if formal liberty is reduced again to a kind of status, material liberty 
will increase. 
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"It has been pointed out repeatedly in these studies that the course 
of evolution does not follow mathematical straight lines or regular 
curves. Its movement is rather like that of an army which presses 
forward against the points of least resistance. But no description, 
metaphor, or analogy will be accurate as such. To speak of the last 
device which is commonly resorted to, one may see with Maine, the 
movement from status to contract as a great mechanical movement un- 
folding through some sixteen or seventeen centuries of European time; 
and, by way of reaction, the swing of events in the reverse direction 
from contract whose height was realized at and before the French 
revolution, back to status. How much or how little there may be of 
profit in this cyclical survey of events, it may be difficult at this time 
to say; but we may be sure that in human events there is no good evi- 
dence of identical cycles, although we may readily concede to legal 
evolution as a growth at least analogous to the ascending spiral where 
the corresponding curves have various interesting general resemblances 
profitable for a romantic view of legal evolution, if not directly available 
for the exacting demands of hard science. 

" Summarizing what we believe has been the course of legal and social 
evolution, but disregarding here the various minor oscillations which 
have furnished the detail of history, the movement has been one which 
may roughly be separated into three great periods — the physical, the 
metaphysical, and the rational. The first largely covers the prehistoric 
period; the second is prehaps the earliest which can be penetrated by 
any of the methods which may be usefully employed in these studies; 
and the last represents the centuries in which the law and its institutions 
have been regarded as human instruments and controlled by human 
agencies for the attainment of human ends. Each upward epoch 
has had transmitted to it various survivals of an earlier origin and fre- 
quently in the long march of evolution there have been halting and 
even retrograde movements, which, observed in the light of decades or 
centuries, appear to deny any sort of constancy, regularity, or certainty 
of evolution or progress. One of the important tests of progress, cor- 
responding to the stages of legal evolution, has been the rising influence 
of intellectual factors against the coarser materialistic foundations of 
law, the rise of ethical and rationalizing factors of legal development, 
and an increase of material freedom accompanied by differentiation of 
formal restraints on liberty. " 

In order further to emphasize the importance to sociologists of this 
series, we add the table of contents of the third volume, viz.: 



598 THE AMERICAN JOURNAL OF SOCIOLOGY 

PART I. CRITERIA OF LEGAL EVOLUTION AND METHODS OF 

ITS STUDY 

Chap, i (pp. 3-76), A Classification of Social Types and a Catalogue 
of Peoples, S. R. Steinmetz; chap, ii (pp. 77-152), The Scientific Method 
of Generalizing from Data of Legal Evolution, Joseph Mazzarella; chap, 
iii (pp. 153-62), Critique of Method in the Study of the Law's Evolution, 
John H. Wigmore. 

PART II. FACTORS OF LEGAL EVOLUTION IN GENERAL 

Chap, iv (pp. 163-81), Factors of Legal Evolution, Edmond Picard; 
chap, v (pp. 182-97), Causes for the Variation of Jural Phenomena in General, 
Carlo Nardi-Greco; A. Geophysical Factors, chap, vi (pp. 198-214), Law and 
Geography, H. J. Randall; chap, vii (pp. 215-33), Ellen Churchill Semple; 
B. Economic Factors, chap, viii (pp. 234-66), Achille Loria; C. Biologic Fac- 
tors, chap, ix (pp. 267-87), Animal Societies and Primitive Human Societies, 
Adolfo Posada; chap, x (pp. 288-315), Natural Origin of Property among 
Birds, Beasts, and Fishes, R. Petrucci; chap, xi (pp. 316-51), Rudimentary 
Society among Boys, John Hemsley Johnson; D. Racial Factors, chap, xii, 
sec. r (pp. 352-55), Internal and External Factors of Legal Development, 
Ludwig Kuhlenbeck; sec. 2 (pp. 255-68), The Race Factor in Legal Evo- 
lution, Houston Stewart Chamberlain; chap, xiii (pp. 369-77), Influence of 
National Character and Historical Environment on the Development of the 
Common Law, James Bryce; E. Religious Factors, chap, xiv (pp. 378-92), 
The Influence of Religion upon Law as Illustrated by the Idea of Property, 
Ludwig Felix; F. Psychologic Factors, chap, xv, Sympathy in Group and In- 
stitutional Survival, Edward D. Page; G. Political Factors, chap, xvi (pp. 
417-39), The Constitutional Factor of Legal Development, Emil Reich; H. 
Social Factors — Physical Force, chap, xvii, sec. 1 (pp. 440-46), The Struggle for 
Law, Rudolph von Jhering; sec. 2 (pp. 447-50), The Compromise Nature of 
Law, Adolph Merkel; chap, xviii (pp. 451-72), The Use of Conflict, Walter 
Bagehot; chap, xix (pp. 473-84), Struggle and Adaptation, Michel-Angelo 
Vaccaro; chap, xx (pp. 485-500), Arbitrament and Guaranty in the Origin 
of Law, Gaston Richard. 

PART III. PROCESS OF LEGAL EVOLUTION 

Chap, xxi (pp. 501-13), Evolution of Social Structures, Lester F. Ward; 
chap, xxii (pp. 514-30), Social Integration and Differentiation, Herbert 
Spencer; chap, xxiii (pp. 531-41), Planetary Theory of the Law's Evolution, 
John H. Wigmore; chap, xxiv (pp. 542-70), Degenerative Evolution, Jean 
Demoor, Jean Massart, and Emile Vandervelde; chap, xxv (pp. 571-666), 
The Evolution of Civil Law, Raoul de la Grasserie; chap, xxvi (pp. 667-78), 
The Perpetual Evolution of Law, Edmond Picard. 
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It would not surprise us if the collators of the series had anticipated 
the critics by saying more than once to themselves and others, "After 
all these volumes are only a liberally annotated list of topics." We 
once heard the curator of a museum quote with approval a formula 
current in his craft, to the effect that "a museum is a collection of 
scientifically composed labels, accompanied by appropriate specimens. " 
Perhaps a layman may be permitted to express his opinion that in this 
series we have a museum of well-chosen socio-legal categories. 

Albion W. Small 



The World-War and Leadership in a Democracy. By Richard T. 
Early. New York: The Macmillan Company, 1918. $1.50. 
This unpretentious and interesting little book tells of the author's 
personal experiences in Germany as they bear on the national charac- 
teristics that resulted in the war. At the time the work was written 
"Prussian efficiency" had not yet proved disastrous and there is an 
underlying admiration for German leadership and methods of rewarding 
outstanding ability. The author urges the adoption of similar methods 
in America, especially since we have developed out of the eighteenth- 
century conception of equality and equal rights into a realization of dif- 
ference in inherent capacities and a desire for equality of opportunity. 
Primary elections and the recall are condemned as producing the wrong 
type of leadership and an interesting argument is presented that kings 
be required to marry their own subjects. One finishes the book wishing 
the author had gone into the question of difference between leadership 
in an autocracy and in a democracy. America needs to develop leader- 
ship, as the author contends, but that leadership will be sound and endur- 
ing not merely as it is developed by formal and more or less artificial 
rewards offered by the state. Rather will it develop as it is appreciated 
by the whole mass of those who are led and is controlled and rewarded 
by powerful and lasting social approvals in the form either of honor or 

of economic benefit. 

LeRoy E. Bowman 
War Camp Community Service 



